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" it might require all within the same clsss to be treated like.
_ Even the provision found in many of the Btate Constitutions,

that taxes “shall be equal and uniform,” does not prevent classi-
fication of the objects of taxation.

There is perhaps no necessity of relying on either the 5th
Amendment or Section 55 of the Organic Act to shm'av that,
while the legislature may classify, it cannot anbj;rarlly du?cru:m-
nate in matters of taxation. The restrictions m.herem. in the
nature of free government and American institutions as well as
in the very definition of a tax may be sufficient to prevent un-
just discrimination. As was said in the dissenting opinion of
Campbell v. Shaw, supra, that opinion in this respect arriving

" on general principles at the conclusion that the majority of

the court drew from certain provisions in the constitution of
the Republic of Hawaii, since abrogated: “The attributes of
equality and uniformity inhere, however, to some extent in the
very idea of a tax,” and, referring to the 14th Amendment and
to State constitutional provisions requiring equality and uni-
formity, “It is everywhere conceded that these provisions do not
take from the legislature the power-to seleet or classify the sub-
jects of taxation, whether persons or things. The rule of uni-
formity is complied with if all persons or things in the same
class are treated alike, and the rule of equality requires the
existence of the power of classification. For if but one kind of

" tax could be laid and that by an iron rule of uniformity, tax-
.. ation would fall unequally on different persons. Where na-
" tural distinctions require discrimination, not to diseriminate

works injustice. Our constitution requires approximate real
équality of resnlt in the aggregate, not mere equality in form
in the case of each particular tax. But when there is selection

-or classification it must be real classification; it must be based

on reasonable prounds; otherwise it would not be classification.
To arbitrarily discriminate would be exaction, extortion, confis-
cation; not taxation. And this is the distinction everywhere
taken. If there is real classification, the court cannot interfere;
if there is arbitrary, capricious or unreasonable discrimination,
the court may interfere. There is always, however, a very
strong presumption not only that the legislature intended to act
constitutionally, but that it succeeded in doing so, and that the
court should not declare an act of the legislature unecnstitu-
tional except in a very clear case. A few references will make

‘elearer the foregoing propositions and at the same time illus-
trate their practical application.

“In Pacific Express Co. v. Seibert, 142 U. S. 339, a special

. tax was laid upon express companies which did not own their

own means of transportation and not upon other express com-

panies, and the contention was that the rule of uniformity and

-equality was destroyed by arbitrary discrimination, but the court
held that there was an essentiol difference between companies
that owned their own means of transportation and those that
did not, inasmuch as the former possessed property which was
subject to other taxes and the latter would escape taxation unless
taxed specially, and hence the classification was justified.

“Referring to a State constitutional provision requiring uni-
formity and equality of taxation and the 14th Amendment to
the Federal Constitution, the court said:

““This court has repeatedly laid down the doctrine that di-

‘versity of taxation, both with respeet to the amount imposed

and the various species of property selected either for bearing
its burdens or for being exempt from them, is not inconsistent

- with a perfect uniformity and equality of taxation in the proper

sense ot those terms; and that a system which imposes the same
tax upon every species of property, irrespective of its nature or
eondition of class, will be destructive of the prineciple of uni-
formity and equality in taxation and of a just adaptation of
property to its burdens.” See also West. Un. Tel. Co. v. Indiana,
165 U. S. 304, 309. o

“In Com. v, Div. Canal Co., 123 Pa. 594, corporate obliga-
tions were taken out of the general designation of subjects and
taxed upon a different standard of valuation and with a differ-
ent method of collection. The court found several reasons why
corporate and individual obligations might be distinguished in
classification, among which were the fact that the former as a
class were more capable of concealment and the fact that they
had more of a commercial quality and were more subject to
fluctuations in value, and in sustaining the constitutionality of
the tax, said:

“ ‘Absolute equality is of course unattainable; a mere ap-
proximate equality is all that can reasonably be expected. A
mere diversity in the methods of assessment and collection, how-
ever, if these methods are provided by general laws, violates no
rule of right, if when these methods are applied the results are
practically uniform. If there is a substantial uniformity, how-
ever different the procedure, there is a compliance with the con-
stitutional provisions; even when there may be some disparity
of results, if uniformity is the purpose of the legislature, there
is a substantial compliance. Nor is classification necessarily
based upon any essential differences in the nature or, indeed, the
condition of the various subjects; it may be based as well upon
the want of adaptability to the same methods of taxation, or
upon the impracticability of applying to the various subjects the
same methods, so as to produce just and reasonably uniform re-
gults, or it may be based upon well-grounded considerations of
publie policy. ,

“ ‘Hence it is that some classes of corportions are taxed upon
net earnings, or income; others upon capital stock, the valua
thereof to be ascertained by their annual dividends, or in a cer-
tain event upon the actual valie of the shares; others upon their
gross ‘receipts; insurance companies upon the gross amount of
theéir prémiums; coal and mining companies at a specific sum
for every ton of coal mined, ete.

“ ‘Real estate, for taxation, has been classified as seated and
unseated, and for municipal purposes may, perhaps, admit of
further classification. Collateral inheritances are distinguished
frcm those that are direct, the former being subject to taxation,
the latter not. Foreign insurance companies have been dis-
tinguished from domestic companies, and taxed independently
and differently. So, trades, professions, callings, and even single
men have been taxed by classification, and it has been said that

- professional men may be classified as physicians, lawyers, clergy-

men, efc.; tradesmen as merchants, mechsnics, ete.; and other

. persons as bankers. manufacturers, ete., and & uniform tax as-

sessed upon each class. Not only have taxes been laid in all
these varions forms, rated on values, on dividends or profits,
on premiums, on net earnings, and on gross receipts, but also
by specific sums on specific articles. The road bed, station
houses, rolling stock and equipments of a railroad company;
the canal bed, and berm banks, the locks, lock houses, ete., of
a canal company; the banking house or place of business of a
banking company, ete., are withdrawn from the ordinary
processes of general taxation and are reached in a tax upon cap-
ital stock, which has always been regarded as a tax upon the
property and assets. These several classifications and departures
from uniformity in methods were intended simply to bring
about a just uniformity in results’ * * * * % » ;

“These principles have been repeatedly applied under our
various (Hawaiian) constitutions, To notice only some of our
more general statutes—one imposes different import duties upon
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different commodities, another different occupation or license
taxes upon different businesses, another different stamp duties
upon different documents, and even our general internal tax
law is full of classifications. It imposes different specific taxes
on dogs, drays and carriages, and not on most other kinds of
personal property, and without regard to their different values,
and although these classes of property are owned by some per-
sons and not by others; it imposes poll, school and road taxes
upon males between certain ages and not upon females or other
males, or certain clergymen, firemen and soldiers; in its deﬁn.i—
tion of personal properiy for purposes of taxation ad valorem it
enumerates certain classes and omits other classes of personal
property; it imposes a special income tax upon insurance com-
panies; it wholly exempts certain classes of property devoted to
educational, religious and charitable purposes, and property to

the extent of $300 by whomsoever owned whether it be the

whole or a part of the property of the individual. No one has
ever questioned * * ¥ the constitutionality of these vari-
ous diseriminations, When an innovation is made it is apt to
be looked upon with suspicion and there is a tendeney to regard
it as involving a new prineiple or no 'principle from the mere
fact that we are not accustomed to it. The points now in ques-
tion * * * jnyolve merely new applications of old princi-
ples and may all be sustained by an application of those princi-
p]e&n e

In the light of the principles above set forth and the cases
referred to, it would seem hardly necessary to say more to show,
not only that the legislature might classify but that it did prop-
erly classify as between individuals and corporations in this
instance. Reference may, however, be made to passages found
in regard to a similar provision in the Federal law of 1894, in
Pollock v. Farmers’ Loan & Trust Co., supra. Mr. Assistant
Attorney General Whitney =aid in his argument (157 U. S.
477): ' '

“It is further said that a corporation is not allowed to deduct
$4000 from its income before paying the tax, as is the case
with an individual. The reason is plain. This is not a tax upon
gross income, but a tax upon net income, The net income of 4
corporation is radically different in character from that of an
individual. Amiong the elements which go to make up the so-
called net profits or incpme of an individnal is that known to
economists as ‘wages of superintendence’ or the value of the
labor of the individual himself. See Muser v. Magone, 155
U. S. 240. The individual business man does not pay himself
wages or keep any aceount representing his estimate of the yalue
of his own services. Everything that he imakes over and above
what he pays out to somebody else must be returned as net
income. The net income of a corporation, on the other hand,
contains no such element. The ‘wages of superintendence’ con-
sist of the salaries of its managers and is counted as an expense.
When the individual owner of the business incorporates it, he
at once begins to pay himself a salary from the funds of the
corporation. If,  therefore, the corporation were allowed the
same minimum as an individual, there would be a lack of uni-
formity prejudicial to the individual.”

We believe only two of the Justices referred to this provision
in their opinions, both justifying it. Mr. Justice Harlan, after
speaking of the exemption of incomes of individuals up to
$4000, said (158 U. S. 676): “The statute allows corporations,
when making returns of their net profits or income, to deduct
actual operating and business expenses. Upon like grounds, as
I suppose, Congress exempted incomes under $4000.” Mr.
Justice Brown said (Ib. 694): “The exemption of $4000 is
designed, undoubtedly, to cover the actual living expenses of the
large majority of families, and the fact that it is not applied to
corporations is explained by the fact that corporations have no
corresponding expenses, The expenses of earning their profits
are, of course, deducted in the same manner as the correspond-
ing expenses of a private individual are deductible from the
earnings of his business. The moment the profits of a corpora-
tion are paid over to the stockholders, the exemption of $4000
attaches to them in the hands of each stockholdér.”

That the reason assigned for this distinetion by Mr. Justice
Brown, namely, that the exemption of $4000 was for personal
and family expenses and ‘“‘that corporations have no corre-
sponding expenses,” was one that the legislature had in mind,
is shown by the provisé contained in Section 4 of the Act
(which provides for deduetions of necessary expenses) ““that no
deduction shall be made for personal or family expenses, the
exemption of one thousand dollars mentioned in Section 1 being
in lieu of same.” '

Not only have corporations no personal or family expenses,
but in estimating their incomes for the purposes of the tax they
are allowed to deduct the cost of all labor employed in earning
the income, while individuals are allowed to deduct only the
cost of hired labor without any allowance for their own time or
labor.

Point (2), unwarranted exemptions.

(a) The Act, as we have seen, exempts incomes of individuals
up to one thousand dollars, and, as we have also seen, this is
intended to be in lien of personal and family expenses. It is
contended that this is an unreasonable and arbitrary exemption.

It seems to be conceded that an exemption of some amount
could properly be made just as an exemption of $300 is allowed
under our general property tax law. The question is whether
the amount of one thousand dollars is excessive. It can hardly
be contended that it is so large as to manifest a purpose on the
part of the legislature to step from its proper sphere of action
in providing for a tax and to use the form of a tax law merely
for the purpose of arbitrary exaction or confiscation from the
few wealthy members of the community.

In England exemptions of $750 have been allowed. In the
Federal income tax laws of 1861-70, the exemptions were at
different times, $600, $800, $1000 and $2000. In Massaehu-
setts an exemption of $2000 has been allowed under an income
tax law. In the Federal law of 1894 the exemption amounted
to $4000. Three members of the court referred to this in their
opinions referred to. Mr. Justice Field thought the exemption
tc;o large (157 U. 8. 596). Mr. Justice Harlan said (158 U. S.
875): '

“In this connection, and as a ground for annulling the pro-
visions taxing incomes, counsel for the appellant refers to the
exemption of incomes that do not exceed $4000. It is said that
such an exemption is too large in amount. That may be con-
ceded. But the court cannot for that reason alone declare the
exemption to be invalid. Every one, I take it, will concede that
Congress, in taxing incomes, may rightfully allow an exemption
in some amount. That was done in the income tax laws of 1861
and in subsequent laws, and was never questioned. Such ex-
emptions rest upon grounds of public policy, of which Congress
must judge: and that determination cannot be interfered with
by the judicial branch of the government, unless the exemption
is of sneh a character and is so unreasonably large as to au-
thorize the conrt to say that Congress, under the pretence merely
of legislating for the general good, has put upon a few persons.
burdens that, by every principle of justice and under every
sound view of tamation, ought to have been placed upon all or.

. upon the great mass of the people. Tf the exemption had been.
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all of the income tax provisions. The }.. :i' Striking dowy
exemptions rest is that the genéral welfare 1, ['II;:}"’ Which g
ing incomes, such exemption should 1, i f*i ‘h_‘”- in gy
the annual expenses of the averae. b ‘fiurly S0ver
the members of such families becomi, L e ey
lie.” ' T the pat,

Mr. Justice Brown said (Ib. 663

“Irrespective, however, of the oy

wanting in uniformity amoeng memb . ., * S which §
may be, invalid. But this does not denric. o1 e Gl iy o
the power to make exemptions, pros | i Il,'ltgw_“““' of
upon some principle, and are not pure|y ﬁf“mi’“““-‘ o
solely for the purpose of favoring some wore "UIY, O oreggyg
‘sons,  Thus in every civilized conntrm 3]:‘:__].__'&_ I"'i Uiy of e
small incomes, which it would be manifest l_'1,i:;I “Ruliplion of
the power to make such exemptions once grants 4 fhto 4, g
within the diseretion of the legislature T » VIE ameunt 3

. » 40d 50 Jong as the
15 not wantonly abused, the courts are bound. to r.'-upcﬁat In

this law there is an exemption of $4,000, which ;

pose of the part of Congress that the burden fgf:‘:;w
fall on the wealthy, or at least upon the well-to-de, Hahl}l
who have the income or property beyond their pregs o=
are not the ones to pay taxes, it is difficuls to Ridis,

4 say ¥
other werds, enlightened taxation is im posed upon pi’h:"::‘ in
not upon persons. Poll taxes, formerly a considerable mmﬁ

revenue, are now practically obsolete. The exemption of #,
is designed, undoubtedly, to cover the actual living ex o
the large majority of families.” i

In Minot v. Winthrop, 162 Mass. 113, the court beld ty
the legislature acted within its discretion in making exemptip
of $10,000 in an inheritance tax law, although the comﬁtf it
required the tax to be “reasonable”, No doubt an exemp{im;
such a law might be larger than one in an income tay law undes
such a constitutional provision.

As shown by the above references, the amount of an e
tion of this kind is largely within the discretion of the legid.
ture and the court cannot say that it abused its dise
instance.

(b) The Act provides in Section 4 that “only one deduction
?f one thousand dollars shall be made from the a{ggregate annul
mmcome of all members of one family composed of one or b}
parents and one or more minor children, or husband and wifs:
that guardians shall be allowed to make a deduction in faror
of each and every ward, except where two or more wards
comprised in one family, in which case the aggregate deduction
in their favor shall not exceed one thousand dollars”

Tt is contended that this provision discriminates between large
and small families, between married and unmarried pemsons ¢
pecially if the wife as well as the husband is earning an incons,
and between two or more wards comprised in one family and
vards not comprised in one family.

Similar provisions were made in the Federal income tax lim,
but though the same arguments were urged aguinst them in the
cases above cited, we believe no member of the court alluda &
them. Mr. Assistant Attorney-General Whitney refors]
them in his argument as follows :

retion in thiy

“Objection is further made that but one exemption is dllswe
to each family, whether its income belong to one member s
contributed by more than one—that is, when the family e
sists of husband and wife, or parents and minor children, so thit
the income is combined by the common law. This is & corollay
to the reasoning upon which the law is based. Two families ¢
equal size and pecuniary ability may be presumed to suffer &
the same extent from taxes upon consumption, whether the ir
come all belongs to pne member of the family, or not”

It is impossible to attain absolute equality or uniformity
taxation. Approkimate equality and uniformity is all that &
required. The legislature may classify objects and provide dit
ferent methods of estimating amounts or values. So long as
acts in good faith and on general lines and makes distinetions
on some reasonable basis, the courts cannot interfere. 'The pro
visions in question seem to be in harmony with the gesen!
theory of the Act. The Act seems to deal with units whether
corporate or private. It treats as a umit all whether few &
many, large or small, whose income or incomes on the one hand
and expenses on the other hand are combined. Taxation law
must be practical. They cannot be utopian. DPerhaps no ¥
persons would agree as to just what a perfect tax law should te
It is easy to raise objections, but the moment an attempt is made
to obviate the objections by framing the law differently, ne¥
objections arise. If the thousand-dollar exemption were mai
to apply to each individual, there would doubtless be mich
greater inequality in actual results than is the case under the ls¥
as it stands, as will appear by a little reflection. .

(e) Section 3, which prescribes the method of estimating I
comes, provides that they shall include, among other thing
“the amount of sales of all movable property, less the smouts
expended in the purchase or production of the same, and it the
case of a person not including any part thereof consumed direct
ly by him or his family.”

It is contended that this is a discrimination ir
ers or agriculturists against other persons. o o
The provision is general. It is not confined to any pesuc P
class. It is not invalid becaus: it operates differently o8 dutier
ent members of the community. As well 1ui_gh§ it be ”ﬁ:ﬁ
that the carriage tax is invalid because it discriminates i '.“m
of non-carriage owners against carriage owners. The pﬂ)‘i:er
in-question acts uniformly upon all within its scope: km;d <
as we remarked above, tax laws must be l!mutli'ﬂl. It wu:; s
next to impossible for every one to keep an accoust &2 o
mate the value of everything he produced ar}d consum bssis‘ !
cordingly, the law makes sales and expenditures f-hf‘ T
estimating income in the case of movable property, 33 ‘; - itoelf

the case of real property, when dealing with the propers
as distinguished from the income derived from 1% S

(d) Section 2, which imposes the tax on corw:};*a Jly 10
tains a proviso, ‘‘that nothing herein contained ;Ié mlflv'for
corporations, companies or associations l(“nnduc o luding
charitable, religious, educational or scientific p‘»-"'P"“’-"_" o taxed
fraternal beneficial societies, nor to insurance 1‘*"1?{?””;"&1:0&{,,
on a percentage of the premiums under the authority ¢
Act.”
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basis for exempting insurance companics;  income 15
: e s distinction, because an INCOE .
might be some basis for this distinction, *I" ‘r \ot. vot, that Dass

is laid on insurance companies under anot o canpls SUCH

is removed by the fact that that other Act expro=i 1oading 10 fhe

companies from other taxes under that Act, thus v while other

result that insurance companies are taved only once & :

companies are taxed twice. o only 8ue?
Tt will be noticed that this Act exCWEE e




